Minutes of the Regular Meeting of the

Board of Adjustment

Tuesday, September 26, 2006
1:00 p.m.

Present:             Mary Ann Dotson

                          Nancy McNary

                          Werner Maringer, Vice Chairman


  Harvey Jacques
                          Stephen M. Webber, Chairman
Also Present:     Clint Calhoun, Erosion Control Officer
  Teresa Reed, Zoning Administrator (entered late)
                          Sheila Spicer, Code Enforcement Clerk, Recording Secretary
Absent:
  Fred Noble, Alternate


  Chuck Watkins, Council Liaison

 Chairman Webber called the meeting to order at 1:00 p.m.

Mr. Maringer made a motion to approve the agenda with the following changes: to hear the case for the Lake Structure Appeals Board first and to remove the item under Old Business due to the large number of hearings. Chairman Webber stated that the Old Business item could be postponed until next month but the Lake Structure Appeals Board could not meet until 1:30 or after. Chairman Webber stated that he would recess the Board of Adjustment meeting after 1:30 to hear the Lake Structure Appeals case, then reconvene the Board of Adjustment meeting. Ms. McNary seconded the motion and all members were in favor.
Ms. McNary made a motion to approve the minutes of the August 22, 2006 meeting. Ms. Dotson seconded the motion and all members were in favor.

PUBLIC COMMENT

None

HEARINGS:

(A) ZV-06-14, a request by Norton Elder to relax the minimum side yard setback of 12 feet as required by Section 92.040 of the Lake Lure zoning regulations to 0 feet. The requested variance would be for 12 feet. The property (Tax PIN 221323) is located at 118 Scenic View Lane, Lake Lure, North Carolina.
Mr. Elder was sworn in. He asked his wife to give the board members pictures and a site plan. These were the same pictures and site plan provided in the Board’s packets. (Ms. Reed entered the room.) Mr. Elder addressed the Board and stated that he would like to build a carport on his property. Mr. Elder pointed out that, when there are cars parked in front of his house, it is hard for the neighbors to access their property. He also stated that he would like to have a place to store his new vehicles. He testified that he has the first right of refusal on the Fred Williams property and intends to purchase the property in the future to build a rental house on.

Chairman Webber referenced an e-mail from Tina McKeon, the representative for the Williams property, that stated she had not had time to review the request and would like more time.

Ms. McNary pointed out that the survey Mr. Elder provided is fifteen years old. She stated that she would like to see a more current survey. After further discussion the following motion was made:

Ms. McNary made a motion to postpone until next month. Ms. Dotson seconded the motion and all members were in favor. Ms. Reed asked the Board to continue the hearing until next month so that Town staff will not have to advertise the hearing again. Chairman Webber stated that the case was continued until October 24, 2006.

(B) ZV-06-15, a request by Don Duffy, agent for James and Kathleen Grant, to   relax the minimum front (street) yard setback of 40 feet as required by Section  92.040 of the Lake Lure zoning regulations to 32 feet, the requested variance would be for 8 feet; a variance to relax the minimum front (lake) yard setback of 35 feet as required by section 92.040 of the Lake Lure zoning regulations to 12 feet, the requested variance would be for 23 feet; a variance to relax the maximum building height of 35 feet as required by Section 92.040 of the Lake Lure zoning regulations to 40 feet, the requested variance would be for 5 feet. The property (Tax PIN 225459) is located at 349 Holmes Road, Lake Lure, North Carolina.
Ms. Reed and Mr. Duffy were sworn in. Ms. Reed pointed out that the Grants were granted a variance in 2003 for this property but that should not sway the Board’s decision.
Chairman Webber, referencing information provided to the Board by Mr. Calhoun, stated that there were legal issues concerning this case. The information states that, because Lake Lure is considered trout waters by the North Carolina Division of Environment and Natural Resources, a twenty-five feet wide buffer must be maintained along the lake shoreline. The Grant’s plans call for the structure to be only twelve feet from the shoreline. Mr. Calhoun stated that the Board of Adjustment can not grant a variance to state law. After further discussion Chairman Webber informed Mr. Duffy that he could either continue to have the Board hear the case and deny the request or withdraw the request. Mr. Grant chose to withdraw the request.

Chairman Webber stated that the applicant has made the request to withdraw the request. All members were in favor, the request was withdrawn.
(C) ZV-06-16, a request by John and Janice Tingen to relax the minimum lot area of 2 acres as required by Section 92.040 of the Lake Lure zoning regulations to .59 acre. The requested variance would be for 1.41 acres. The property (Tax PIN 1635347) is located on Sidney Lanier Road, Lake Lure, North Carolina.
Ms. Reed, Mr. Tingen, Ms. Tingen, Phyllis Mayes, Margi Moore, Pat Mitchell, Tyrone Phillips, Ronnie Wood, and Maylee Keller were sworn in. Ms. Reed stated that this lot is a platted, grandfathered, non-conforming lot and the property owners must be allowed to use the property for which it is zoned, otherwise it is a taking. She pointed out that the property was granted a variance in 2003, but that variance had expired. Mr. Maringer stated that he thought the Zoning and Planning Board was going to look into the zoning in this subdivision because of the high number of lots that were non-conforming. There was a brief discussion on this issue, and Ms. Reed pointed out that the Board must allow the applicants to present their case. 

The applicants were given two letters from adjoining property owners concerning this request. Chairman Webber requested that future applicants be provided information concerning their case prior to the meeting.

Chairman Webber pointed out that there was a difference in lot size between the 2003 variance request and the current request. Mr. Tingen stated that the property was advertised as .61 acre, but when it was surveyed it was only .59 acre. Chairman Webber asked if there was still an easement for a pathway on the property. Mr. Tingen showed the Board a paper showing that the pathway had been abandoned.
Mr. Mitchell addressed the Board and gave a brief history of erosion problems on Mistletoe Park that he felt is from this property. The previous owner had clear-cut the property in 2003. He asked that the Board deny the request for a rental house. Mr. Calhoun stated that he had visited the site and, although there are erosion issues in the area, this site is stable. He stated that he is not sure what caused the erosion problems on Mistletoe Park. Chairman Webber asked Mr. Calhoun if there would be erosion concerns if there was construction on this site. Mr. Calhoun responded that there would be concerns, but the contractor had already submitted an erosion control plan and received a land disturbance permit. Chairman Webber asked if he felt the erosion control plan was adequate after visiting the sit. Mr. Calhoun stated that more measures could be used, but he could not state specifically what those measures would be. If the Board requested it, he would ask for a revised plan. 

Mr. Phillips expressed concern about the amount of the variance requested and concern over silt runoff. Mr. Wood testified that he felt the lot was part of a larger lot at one time. Ms. Reed stated that the lot has existed as shown since the subdivision was platted prior to the adoption of the zoning regulations. 

There was a brief discussion on lots of record and a discussion on whether buying a non-conforming lot is a hardship of the applicants own action. 

Ms. Mayes addressed the Board and stated that she felt the lot was too small to build on. She questioned whether they would be able to put a septic tank in. Ms. Tingen responded to the concerns raised by the citizens present. She stated that the septic permit for the property is valid for two more years for a three bedroom, single family residence. She stated that they were not aware that there was a two acre minimum lot size when they purchased the property and the property was already clear-cut when they bought it. She stated that they received the variance after buying the property, but were not aware that it had an expiration date. She pointed out that the two houses next to this property are on smaller lots. She also stated that she doesn’t feel that all of the erosion on Mistletoe Park is from this lot. 

There was a brief discussion on whether the property could be used as a rental property. Ms. Reed stated that short term rental is a commercial use and would need a conditional use permit in the residential districts. Following further discussion, Chairman Webber presented the findings of fact.

 SEQ CHAPTER \h \r 1BOARD OF ADJUSTMENT

FINDINGS OF FACT
Finding #1

There are extraordinary and exceptional conditions pertaining to the particular piece of property in question because of its size, shape or topography that are not applicable to other lands or structures in the same district. Three members were in favor, two were opposed.
Finding #2

Granting of the variance requested will not confer upon the applicant any special privileges that are denied to other residents of the district in which the property is located. Four members were in favor, one was opposed. 
Finding #3

A literal interpretation of the provisions of the zoning regulations would deprive the applicant of rights commonly enjoyed by other residents of the district in which the property is located. Four members were in favor, one was opposed.
Finding #4

The requested variance will be in harmony with the purpose and intent of the zoning regulations and will not be injurious to the neighborhood or to the general welfare. Two members were in favor, three were opposed.

Finding #5

The special circumstances are not the result of the actions of the applicant. All members were in favor.

Finding #6

The variance requested is the minimum variance that will make possible the legal use of the land, building, or structure. Four members were in favor, one was opposed.
Finding #7

The variance is not a request to permit a use of land, building or structure which is not permitted by right or by conditional use in the district involved. All members were in favor.

Finding #8

A nonconforming use of neighboring land, structures or buildings in the same district, and permitted uses of land, structures or buildings in other districts, will not be considered grounds for the issuance of a variance. All members were in favor.

After a brief discussion on the wording of the motion, the following motion was made:

Ms. McNary made a motion, restated by Chairman Webber, to approve ZV-06-16 with the condition that advance erosion control measures be designed by a licensed and or professional civil engineer and also approved by the Town of Lake Lure Erosion Control Officer. Mr. Jacques seconded the motion. Four members were in favor of the motion, one was opposed. The variance was granted with the aforementioned condition.

At this point the meeting was recessed to allow the Lake Structure Appeals Board to convene. The Board of Adjustment meeting was recessed at 3:10 p.m. and reconvened at 3:30 p.m.
(D) ZV-06-17, a request by Lake Lure Properties, LLC to relax the maximum sign number as required by variance number 92/188 granted by the Board of Adjustment on February 11, 1992. The requested variance is for one sign per outside entrance, one commercial center sign, and one building identifier. The property (Tax PIN 217956) is located at 103/107 Arcade Street, Lake Lure, North Carolina.
 Ms. Reed and George Wittmer were sworn in. Ms. Reed stated that the variance for the existing signs was so specific, that she advised Mr. Wittmer he needed to go before the Board to make any changes. It was pointed out that the sign is owned by Mr. Wittmer, but is located on Town property due to the fact that the property the Arcade Building is located on does not extend beyond the footprint of the building. In 1992 the Board of Adjustment, in case number 92/188, granted a variance to the Arcade Building allowing an off premise commercial center sign with the conditions that the variance was specifically for the drawing submitted and no further sign could be placed on the Arcade Building itself. 

There was a discussion on what signs the current zoning regulations allow for Commercial Centers. The current regulations allow one freestanding detached sign, and each individual business in the center that has an outside entrance may have one principal flat sign on the wall on which the entrance is located. Mr. Maringer pointed out that the variance application mistakenly reads that the sign regulations are in section 94.157 of the zoning regulations.

Chairman Webber made a motion to change the application to read “see section 92.157”. Mr. Maringer seconded the motion, all members were in favor.
Chairman Webber asked Ms. Reed if any ruling the Board makes would affect the current principal flat sign for Carolina First Bank. Ms. Reed stated that the Board should address that in the ruling. Chairman Webber stated he didn’t feel they could address it without knowing the history of the sign. Ms. Reed pointed out that the Board needs to rule on the case that is before them. Ms. Dotson stated that she would hesitate to grant a variance without knowing the specifics of any signs that would be placed on the building in view of the road. Mr. Wittmer had wanted to put the principal flat signs on the façade of the Arcade Building; however Ms. Reed pointed out that the regulations do not allow that. She stated that the Grey Rock sign Mr. Wittmer had proposed on the application would not be allowed.

At this point Ms. Dotson stated that she had to leave the meeting due to a previous engagement. Chairman Webber asked if there was any way she could at least stay until the end of the current case. Ms. Dotson stated that she was going to be late already. Ms. Dotson left the meeting at 4:10 p.m. Ms. McNary stated that it might be a good idea to continue the case next month to give a chance for Ms. Reed to research the current Carolina First signs. Chairman Webber asked Mr. Wittmer if he wanted to allow the case to be heard with only four members present, or continue the case until next month’s meeting. He pointed out that all four members would have to vote in favor of the variance for it to pass. Mr. Wittmer chose to continue the case until next month. Mr. Webber stated that the case was continued.
Chairman Webber addressed the parties present for the remaining two cases to be heard. He stated that they also had the option of having their cases heard or having them continued until the next meeting. Jackie Joyner asked Chairman Webber if there was an educated guess as to the outcome of her case if she decided to proceed. Chairman Webber stated that he could not comment on that. Ms. Reed stated that both cases remaining were the same principal; both were adding another story to an existing non-conforming structure. Chairman Webber suggested that he could give his perspective on one fact, but the other members of the Board advised him that he could not do that. Ms. Joyner asked if he felt she should have her case heard or wait. Chairman Webber responded that he felt like she should have her case heard in his opinion. He stated that if she felt at any point that he was wrong she could stop the case and have it continued until the next meeting. After a five minute recess the case was presented. 
(E) ZV-06-18, a request by William and Jackie Joyner to relax the minimum lake front yard of 35 feet as required by Section 92.040 of the Lake Lure zoning regulations to 32 feet. The requested variance would be for 3 feet. The property (Tax PIN 220858) is located at 428 Cutaway Road, Lake Lure, North Carolina.
Ms. Reed and Ms. Joyner were sworn in. Chairman Webber reminded Ms. Joyner that there were only four members of the Board present and all of the members would have to be in favor of the variance for it to be granted. He stated that she had the option of having the case continued until next month and he would give her that option again before going into the findings of fact. Ms. Joyner stated she wanted to proceed. 
Ms. Reed stated that three feet of Ms. Joyner’s porch is in the lakefront setback. Ms. Joyner wishes to add a second story to the home and needs a variance to build on the portion of the porch that is in the setback. 

Chairman Webber stated that a variance is not needed in his opinion because the houses on either side of Ms. Joyner’s house are within one hundred feet of her house and are within twenty feet of the shoreline. This means that the front yard exception would apply, giving Ms. Joyner approximately a twenty feet setback. Ms. Reed stated that she had discussed that with Ms. Joyner and had advised her she could avail herself of that provision if she hired a surveyor to demonstrate where the neighboring setbacks are. Ms. Reed stated that Ms. Joyner indicated she felt getting a variance would be quicker and easier than hiring a surveyor. Ms. Reed stated that she will not assume the responsibility of establishing where a setback is. Mr. Webber stated he would rather hire a surveyor then the possibility of a variance being denied. Ms. Joyner stated that she did not remember having that conversation with Ms. Reed. Chairman Webber explained the provision to Ms. Joyner. He stated again that he did not think she needed the variance. 

There was a discussion on whether the Board needed a survey to decide that the neighboring setbacks were less than the required thirty-five feet. It was decided that they could only deny or approve the case before them. Chairman Webber stated that it was obvious, when doing the findings of fact, that the finding asking whether the variance requested is the minimum variance required would have to be answered no because Ms. Joyner didn’t need a variance. Ms. McNary concurred with Chairman Webber. 
After further discussion, Chairman Webber again asked Ms. Joyner if she wanted to have the case continued to next month or proceed at this meeting. Ms. Joyner enquired if she could get her neighbors property surveyed to have her setback reduced if the variance is denied. Chairman Webber stated that, if she proved that both of her neighbor’s houses were closer then the required thirty-five feet, she could take that to Ms. Reed. Ms. Reed could then issue a permit without ever going before the Board of Adjustment. Ms. Joyner stated that she wished to proceed. Chairman Webber presented the findings of fact.

 SEQ CHAPTER \h \r 1BOARD OF ADJUSTMENT

FINDINGS OF FACT
Finding #1

There are extraordinary and exceptional conditions pertaining to the particular piece of property in question because of its size, shape or topography that are not applicable to other lands or structures in the same district. Two members were in favor, two were opposed.
Finding #2

Granting of the variance requested will not confer upon the applicant any special privileges that are denied to other residents of the district in which the property is located. Four members were in favor.
Finding #3

A literal interpretation of the provisions of the zoning regulations would deprive the applicant of rights commonly enjoyed by other residents of the district in which the property is located. Two members were in favor, two were opposed.
Finding #4

The requested variance will be in harmony with the purpose and intent of the zoning regulations and will not be injurious to the neighborhood or to the general welfare. Two members were in favor, two were opposed.

Finding #5

The special circumstances are not the result of the actions of the applicant. One member was in favor, three were opposed.

Finding #6

The variance requested is the minimum variance that will make possible the legal use of the land, building, or structure. Four members were opposed.
Finding #7

The variance is not a request to permit a use of land, building or structure which is not permitted by right or by conditional use in the district involved. Four members were in favor.

Finding #8

A nonconforming use of neighboring land, structures or buildings in the same district, and permitted uses of land, structures or buildings in other districts, will not be considered grounds for the issuance of a variance. Four members were in favor.

Chairman Webber made a motion that ZV-06-18 be denied based upon the findings of fact. Ms. McNary seconded the motion. All members were in favor, the variance was denied. 

(F) ZV-06-19, a request by Curtin Realty & Investments, LLC to relax the minimum lot area of 10,000 square feet as required by Section 92.040 of the Lake Lure zoning regulations to 9,539 square feet, the requested variance would be for 461 square feet; a variance to relax the minimum lot width at the building site of 100 feet as required by Section 92.040 of the Lake Lure zoning regulations to a width of 77.5 feet, the requested variance would be for 22.5 feet; a variance to relax the minimum front (street) yard setback of 40 feet as required by Section 92.040 of the Lake Lure zoning regulations to 36.9 feet, the requested variance would be for 3.1 feet; and a variance to relax the front (lake) yard setback of 35 feet as required by Section 92.040 of the Lake Lure zoning regulations to 30 feet, the requested variance would be for 5 feet. The property (Tax PIN 230576) is located at 338 Paradise Point, Lake Lure, North Carolina. 

Hugh Curtin was sworn in. Mr. Curtin stated that he would like to have his case continued until next month’s meeting. 

Mr. Maringer made a motion to continue ZV-06-19 to next month’s meeting. Ms. McNary seconded the motion and all members were in favor.
OLD BUSINESS

None
NEW BUSINESS

Chairman Webber reported that Paul LaQue has submitted an application to Town Council to serve on the Board of Adjustment. 
ADJOURNMENT
Mr. Maringer made a motion that the meeting be adjourned. Mr. Jacques seconded the motion and all members were in favor.

The meeting was adjourned at 4:50 p.m. The next regularly scheduled meeting is October 24, 2006 at 1:00 p.m. at Town Hall.  
ATTEST:

                                                                               _________________________________
                                                                                             Chairman
____________________________________

      Sheila Spicer, Recording Secretary
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